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MINUTES OF MEETING OF THE CORPORATIONS COMMITTEE 
 

May 2, 2003 
 
 A regular meeting of the Corporations Committee (the “Committee”) of the 
Business Law Section of the State Bar of California was held at the Westin Hotel (San 
Francisco Airport) on May 2, 2003.  Attendance was as follows: 
 
MEMEBERS PRESENT:    MEMBERS ABSENT: 
 
Keith Paul Bishop     Timothy J. Fitzpatrick 
Curt C. Barwick     James F. Fotenos 
John C. Carpenter     Mark T. Hiraide 
Nelson D. Crandall     Victor Hsu 
Bruce Dravis      Keith B. Martin 
James K. Dyer, Jr.     Ethna M. S. Piazza 
Teri Shugart Erickson     James R. Walther 
Steven K. Hazen 
John H. Marlow 
Brian D. McAllister 
Stewart Laughlin McDowell   
David M. Pike (via teleconference)  
Cynthia Ribas 
Randall Brent Schai  
Daniel J. Weiser 
Neil J Wertlieb 
Nancy Wojtas 
Brian Wong 
 
LIAISONS AND GUESTS PRESENT: 
 
Betsy Bogart, Secretary of State 
David Caplan, Executive Committee 
Terry Miller, State Bar of California 
Gail Oshima, Department of Corporations 
 
 The minutes summarize discussions primarily in the order items were listed on the 
Agenda for the meeting previously circulated to members of the Committee, which is not 
necessarily the order in which the items were actually taken up at the meeting.  The 
Committee did not take up those topics listed on the Agenda, which are not described in 
these minutes.   
 
I. ADMINISTRATIVE MATTERS. 
 

A. Opening Remarks and Announcements.  The meeting was called to order 
by Co-Chair Bruce Dravis at approximately 9:30 a.m.   
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B. Minutes of April 4, 2003 Meeting.  The minutes of the April 4, 2003 

meeting previously circulated to the members were approved by the Committee without 
modification.  Following the meeting, however, Brian Wong notified Jim Dyer that Mr. 
Wong was present at the April 4 meeting, and the minutes have been revised to reflect 
Mr. Wong’s attendance at such meeting. 
 
II. LIAISONS’ REPORTS AND DISCUSSION. 
 

A. Department of Corporations.  Gail Oshima reported on recent events at the 
California Department of Corporations (“Department”).  Ms. Oshima reported that the 
Department is sponsoring AB 1031 (Correa) to harmonize California law with the 
Sarbanes-Oxley Act of 2002 (“Sarbanes-Oxley Act”) and to increase criminal penalties 
for securities violations.  The Department is also working with the sponsors of AB 169 
(Chavez) to address certain concerns of the Department.  Ms. Oshima also briefly 
discussed SB 220 (Romero), relating to fax filings.  Ms. Oshima reported that the 
Department is currently testing the electronic filing of 25102(f) notices and has 
established a target date of June 16, 2003, to permit such filings by the general public 
through its Cal-EASI program.  In addition, Ms. Oshima reported that the Department has 
revised Release 16-G relating to its ombudsman program.  Ms. Oshima also reported that 
the Department revoked the mortgage lending license of Wells Fargo Home Mortgage, 
Inc., on May 2, 2003.  
 

B. Business Law Section Executive Committee.  David Caplan provided a 
brief overview of the recent activities of the Business Law Section Executive Committee.  
Among other things, Mr. Caplan reported that the Business Law Section’s website has 
been transferred to the official website of the State Bar of California and the migration of 
the standing committee’s websites is underway. 
 

C. Secretary of State.  Betsy Bogart, Supervising Staff Counsel, Office of the 
California Secretary of State, provided an update of current events concerning the 
Secretary of State.  Ms. Bogart reported to the Committee that the AB 55 filings have 
been improving and informed the Committee that the Secretary of State may post filing 
tips for AB 55 on its website.  Ms. Bogart also reported that the Secretary of State is still 
working on clean up legislation for AB 55.  Steve Hazen informed the Committee that 
David Caplan’s presentation of helpful hints under AB 55, based on Ms. Bogart’s input, 
was very well received at the Business Law Section Spring Meeting.  Mr. Caplan noted  
that he has prepared an initial draft of an article relating to AB 55 for next month’s 
edition of the Business Law News  based on the program that he and Steve Hazen 
presented at the Business Law Section Spring Meeting.   
 

Next, Ms. Bogart reported that the Secretary of State was experiencing significant 
staffing issues due to budgetary restrictions.  As a result, business filings are taking 
significantly longer than normal.  As an example, Ms. Bogart reported that the current 
backlog of statements of information totals approximately 100,000, and the turnaround 
time for such filings has increased from an average of 10 days to approximately 39 days.  
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Ms. Bogart also warned the Committee that the Secretary of State may have to suspend 
its expedited filing service due to staffing issues.  The Committee discussed the 
importance of a timely filing process to the business community in California and the 
significant negative effects caused by delays in business filings.  The Committee 
discussed possible methods of demonstrating its support for the appropriate spending 
authority of the Secretary of State and expressed a general desire to assist where 
considered appropriate. 
 

C. Legislation.  Terry Miller, Principal Legislative Consultant, State Bar of 
California, provided a summary of pending legislation of interest to the Committee, 
including the following bills: 

 
•  SB 220 (Romero).  This is the Committee’s fax filings bill.  The bill passed the 

Senate 40-0 on April 10th and is now awaiting assignment in the Assembly. 
 
•  AB 169 (Chavez).  This is the Committee’s legislative proposal concerning the 

application of the finance lenders law to venture capital companies.  The bill passed the 
Assembly 79-0 on April 28th and is now awaiting assignment in the Senate.  Mr. Miller 
informed the Committee that the legislation may be impacted by a pending lawsuit 
relating to usury.  Mr. Miller also informed the Committee that the legislative staff person 
who was working on AB169 recently resigned.  Mr. Miller reported that Tim Le Bas, 
Assistant Commissioner and General Counsel, California Department of Corporations, 
has indicated that the Department would like there to be intent language included in the 
statute concerning the amendments to the statute made by AB 169.  The Committee 
discussed the impact that such intent language could have on the statute and whether or 
not such intent language was considered necessary or appropriate in this instance.  

 
•  SB 735 (Ackerman).  This bill would eliminate the sunset provisions of 

Sections 307, 5211, 7211 and 9211 of the California Corporations Code relating to the 
participation in a meeting of a board of directors through electronic video screen 
communications.  Mr. Miller informed the Committee that it would be helpful if the 
Committee formally expressed its support for this bill and distributed a draft letter from 
the Committee for consideration.  Mr. Miller informed the Committee that there is no 
known opposition to the bill.  The Committee generally expressed its support for the bill. 

 
•  SB 335 (Romero).  This bill is known as the Corporate Three Strikes Act.  The 

bill is currently in the Senate Judiciary Committee.  Mr. Miller circulated copies of this 
bill to the Committee for discussion purposes.  The Committee discussed the bill and its 
likely consequences.   

 
•  SB 516 (Speier).  This bill would restrict the use of S corporations in California 

for state tax purposes to corporations with annual revenues below $20 million.  The bill is 
currently in the Senate Revenue & Tax Committee.   
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•  SB 665 (Correa).  This bill originally involved significant revisions to corporate 
governance under California law.  Material modifications were made to the bill in the 
Assembly on April 29th and it now applies only to accountants. 

 
A discussion of pending legislation followed.  In addition, the Committee 

discussed the legislative process in general, and Mr. Miller volunteered to distribute an 
article to the Committee describing the California legislative process and it requirements. 

 
D. Partnerships and LLC Committee and FASB Reporter.  Steve Hazen 

provided a brief update on recent events concerning the Partnerships and LLC 
Committee.  Mr. Hazen reported that the Partnerships and LLC Committee is continuing 
its work on the Re-Revised Uniform Limited Partnership Act.  Mr. Hazen also reported 
that FASB has recently posted six proposed FASB Staff Positions regarding FASB 
Interpretation Number 46, Consolidation of Variable Interest Entities.   

 
 E. Opinions Committee.  Nelson Crandall provided a brief overview of the 
recent activities of the Opinions Committee.  The committee has divided its project into 
the following four reports: (i) threshold report (discussing the need for and usefulness of 
legal opinions), (ii) exception report, (iii) enforceability report, and (iv) liability report.  
The first two reports are close to completion, the third report is well underway, and the 
fourth report is in its preliminary state.  The next meeting of the committee will be in 
Anaheim at the Annual Meeting of the State Bar of California in September. 
 

F. Nonprofit Organizations Committee.  Terri Erickson informed the 
Committee that the Nonprofit Organizations Committee will be meeting later in the 
month.  Ms. Erickson reported, however, that she intends to discuss with that committee 
certain issues concerning the calling of a meeting under the California Nonprofit 
Corporations Law.  
 
III. POTENTIAL AFFIRMATIVE LEGISLATIVE PROPOSALS 
 
 A. 25118(b) Definition of Aggregate Evidences of Indebtedness.  Dan Weiser 
provided an overview of the Committee’s legislative proposal concerning Corporations 
Code Section 25118(b).  The proposal has been modified to incorporate the comments 
received from other standing committees and has been forwarded to the Executive 
Committee for final approval. 
 

B. Electronic Communications.  Brian McAllister and Randall Schai 
provided an update on the status of the Committee’s legislative proposal relating to 
electronic communications.  Based on the discussions of the Committee at last month’s 
meeting, the proposal has been revised to require corporations to adopt electronic 
communication procedures through a Bylaw provision or amendment approved by the 
shareholders.  Although we are working with the Cyberspace Committee to make 
appropriate modifications to the proposal, it will be submitted to the Executive 
Committee before the June 1st deadline.   
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C. Fiduciary Duties to Creditors.  Dan Weiser discussed a proposed 
legislative proposal relating to the clarification of the fiduciary duties owed by directors 
to creditors under California law.  Although this item has appeared on previous agendas 
of the Committee and has been considered by the Committee from time to time over the 
last year, the item was not included on the May agenda.  Mr. Weiser provided a general 
overview of the issue and the proposed legislative solution.  An extensive discussion by 
the Committee followed.  This item will be reinserted into the Committee’s agenda for 
future meetings. 
 
IV. WEBSITE PROJECTS 
 
 A. Website Update.  Brian McAllister provided an update on the 
Committee’s Website.  Mr. McAllister reported that additional links have been added.  
The Committee discussed the possibility of adding links to certain commercial sites.  
David Caplan will investigate whether the Bar will permit links to commercial sites and 
report back to the Committee.  Mr. McAllister also stressed the importance of continually 
updating the content on the website.  Each member of the Committee was requested to 
email to Mr. McAllister before the next meeting of the Committee a topic for a short 
article to be posted to the Committee’s website.  The Committee also discussed the 
possibility of posting its program materials to the website. 
 
V. OTHER PROJECTS 
 

A. Blue Sky Guide.  Co-Chair Bishop reported that Mark Hiraide has a copy 
of the most recent draft of the Blue Sky Guide and believes that the update will be 
completed by June.  If the Guide is published by CEB, however, it will not be published 
until next summer.  In addition, CEB is seeking copyright assignments from all authors. 

 
B. Opinion Project.  Brian Wong reported that the subcommittee has not met 

since it was recently reconstituted.  The subcommittee is expected to meet in the near 
future.  Given the importance of the project to the Committee, it will be the lead agenda 
item for the next meeting of the Committee. 

 
C. Educational Activities.  David Pike reported that Brian McAllister, 

Randall Schai and Jim Walther will present a program concerning recent business law 
developments of interest to California corporate lawyers at the Annual Meeting of the 
State Bar of California in September. 
 

D. Guide to Organizing California Corporations.  Terri Erickson reported that 
she anticipates significant progress on this project by July. 
 

E. Recruiting New Members.  The recruitment of new members for the 
Committee was discussed.  There are eight current members on the Committee whose 
terms expire this year and the deadline for selecting new members is June 15th.  The 
Committee discussed the desire to diversify its membership, taking into consideration, 
among other things, location of practice and size of firm.  
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F. Corporate Governance Curriculum Project.  Co-Chair Dravis reported that 

the working group has met by telephone conference and has drafted a survey to be sent to 
universities for input.  Terri Erickson mentioned that she has a few classes that she would 
like to add to the list contained in the survey.  The Committee discussed various methods 
of encouraging the universities to respond to the survey including the possibility of 
offering a copy of the report to those that respond. 

 
VI. NEW BUSINESS.   
 

A. Small v. Fritz Companies.  Co-Chair Dravis provided an overview of the 
recent California Supreme Court decisions in Small v. Fritz Companies in which the court 
held that a corporation that has issued misleading financial statements may be sued for 
damages by a shareholder who neither bought nor sold shares, but simply continued to 
hold the shares in reliance on those financial statements.  The Committee discussed the 
decision. 
 
 B. IRS Confidentiality.  Co-Chair Bishop provided an overview of the draft 
comment letter to the IRS contained in the materials distributed to the members of the 
Committee before the meeting.  The comment letter relates to regulations recently 
adopted by the IRS that require the disclosure of information concerning a variety of 
transactions, including non-abusive corporate and other transactions that are commonly 
encountered by California lawyers.  The Committee discussed the applicable regulations 
and Committee members were requested to provide any comments they may have to Mr. 
Bishop by the end of the next week.  The comment letter will be submitted to the IRS by 
the end of the month. 
 
 C. AB 1013.  Co-Chair Dravis provided an overview of AB 1013 
(Campbell).  The bill relates to the dissenters’ rights of certain minority shareholders in 
listed corporations.  The Committee members expressed general support for the bill. 
 
 The meeting was adjourned at approximately 12:30 p.m. 
 
        ________________________ 
        James K. Dyer, Jr., Secretary 


